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In the present constitutional crisis, my position is that we have to criticise the changes made by the ruling party to
the Constitutional Tribunal but not because they undermine rule of law in Poland and are radical. In my opinion the
changes are not radical at all. We do not see changes in the “grammar” of law but we observe changes of elites with
preservation of the same institutional setting. Only the aesthetic dimension of exercise of power by the government
has changed. The rhetoric indeed has rapidly changed but all mechanisms remain the same.  In such a situation, the
“self-defence” of the institutions including constitutional tribunal in Poland is a part of the political spectacle, part of
the drama by which mobilised citizens are manipulated for political gain.

Part of this spectacle is the unprecedented mobilisation and unification of legal profession in Poland. The majority of
lawyers plus liberal political elites claim that the Constitutional Tribunal has been captured or hijacked. In principle, I
can agree with such a claim. Indeed, the present ruling party, creatively interpreting law and sometimes bending it,
introduced to the Constitutional Tribunal judges who represent a legal worldview close to that of the ruling party. In
short, this legal world view is based on principle of supremacy of the Parliament in relation to constitutional review
and acceptance of a rule of judicial restraint not judicial activism which was earlier the norm.

What interests me are situation of social and political conditions for such takeover of the Tribunal.  I do not share the
thesis formulated by liberal circles, that ruling party used coercion in relation to the institutions. In the present
political discourse in Poland the “coercion thesis” provides legitimacy and justifies the “self-defence” of institutions. If
we put such an argument in the democratic context it would mean that any outcome of each democratic change is
institutional coercion. A different question remains: whether the ruling party’s proposition are new and valuable?

I would like to bring your attention to the fact that the present constitutional changes were prepared by the former
Constitutional Tribunal itself. Using a metaphor, the situation remains as if a driver parks a car in a suburb with a
high level of crime, leaving the keys inside, and the car is opened and later the driver expresses surprise that the car
has been stolen.

I identify following conditions of takeover of the Constitutional Tribunal:

Lack of transparency in appointment of the judges,

fetishizing of the independence of judiciary,

cynical attitudes of the political elites,

low level of citizen’s involvement in constitutional matters,

low level of pervasiveness of the Constitutional Tribunal’s judgements. It is not the problem of their intellectual
quality, that they did not recognise legal nuances but that they are written in purely formalistic language not
understandable even by lawyers. Judgements were written from the point of view of abstract values.
Analytical theory which dominates Polish jurisprudence suggests that is possible to create a hierarchical and
closed system. Interpretation must, however, always be contextual. It is easy to capture abstract language.

When we consider all these conditions created by the Constitutional Tribunal it is not surprising that almost nobody
except lawyers defends the Tribunal. The question we must ask is how to explain such a high position of the
Constitutional Tribunal within the legal profession?

The answer to this question we can find by looking more closely at the type of legal culture which exists in Poland
nowadays.
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Post-communist legal tradition?

Recently the Croatian legal scholar A. Uzelac took up the topic and showed that the declarations of death of the
socialist law tradition with the dismantling of really–existing socialism were premature. That the post-communist
legal culture still exists and is doing rather well. The present legal culture in Central-Eastern Europe can be
described as continuation of the socialist law tradition.  The ideological component was not crucial and was just the
tip of the iceberg. In everyday legal relations lawyers in central-Eastern Europe used a combination of communism
new speak, pre-war legal institutions and local, regional, national legal-political traditions.

Uzelac looked at “law in action” in Central-Eastern Europe and showed that one of the most important elements of
post-communist legal culture is a declared legalism understood as sticking to the legal text and at the same time
willingness to depart from the text if the political risk of a decision is too high. The effect is undermining of trust to
legalism.

The second feature identified by Uzelac is unwillingness of layers to take a final decision. Submission of law to
politics and lack of political stability manifesting in circulation of elites, create a situation where, since todays’
decision could be questioned in the future, it is better not to take final decisions. The tactic adopted by lawyers is to
hide themselves behind the legal texts which supposedly do not provide any room for discretion. The best situation
is if the legal text allows a judge to send the case to another institution.

Another tactic used is extension of the procedure and permanent searching for new evidence.

An  instrument in escaping from responsibility is also the hierarchy of courts. The magistrate’s court can send the
case to the court of the second instance and the court of the second instance can send it back to the magistrate’s
court.

Another facture is written not oral procedure before the courts and lack of procedural discipline in courts in the
sense that sessions are planned chaotically.

Paradoxically, the introduction of Central-Eastern European countries to Western legal standards based on an ideal
rule of law strengthened post-communist legal culture. The most important element adopted after 1989 is the
constitutional principle of independence of the judiciary. Regional understanding of this principle is going far beyond
institutional guarantee for independence of the judge in the adjudication process but is interpreted as the principle of
organisation of the judiciary, its self-organisation and autonomy of judiciary. In the Polish case during 28 years no
government was able to reform the judiciary. All attempts were blocked by the judiciary as an attack on the principle
of independence. Uzelac has shown that in practice the principle of independence in Central-Eastern Europe is
reduced to monopoly of the judiciary as a professional group in the nomination, promotion, interference of the
Council of Judiciary in legislative process and control of this group over legal education.

The continuation of post-communist legal culture with the regional interpretation of the principle of independence of
judiciary is an example of institutions acquiring not only shields but a whole arsenal of weapons to defend
themselves. Only that this defence is a defence of the public interest.

Legal constitutionalism

Poland celebrated this year the twentieth anniversary of the adoption of the Constitution. The 1997 Constitution
belongs to the Polish constitutional republican tradition with focus on restraining of political power not on good
governance.

The Constitution of 1997 plays an important role in the life of the nation. It also became the foundation of the legal
constitutionalism which for years has been perceived as something natural.  Recently legal constitutionalism
stopped to be the only game in the city and political constitutionalism slowly is recovering ground in public
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discourse.  It is possible to look at the present constitutional crisis in Poland as a struggle between two different
versions of Constitutionalism: legal and political.

Legal constitutionalism received legitimacy because of its role in institutionalisation of elements of rule of law in
Poland. Legal constitutionalism is based on principle of domination of law over politics, recognition of basic rights,
equality before the law and stress on procedure. According to legal constitutionalism it is possible to:

1. set up apolitical rules of law making, and

2. these rules should be created by lawyers.

Blokker in his book rightly claims that the effect was a very shallow institutionalisation of the rule of law and the
creation of a closed legal system which excluded citizens from constitutional matters. The place of excluded citizens
was taken by lawyers. The system based on unity of jurisdiction with sovereignty, territory and population does not
provide identity and also does not stimulate the development of regional integration. The state based on legal
constitutionalism easily transfers competences but does not play the role of an actor in the process of integration.

Legal constitutionalism which leads to juridification of politics is criticised by political constitutionalism which is based
on the position that the constitution only provides the frames for democratic disagreement and frames itself are
objects of re-negotiation. Political constitutionalism stresses the greater legitimacy of parliaments rather than
constitutional tribunals in law making. Constitutional review is based on a zero-sum game principle. Political
constitutionalism presents parliament as a place of dialog. The element of political constitutionalism criticises legal
constitutionalism for monopolisation of the constitution which belongs to the whole nation and citizens should have
the opportunity to interpret and use it in their everyday activities. Democratic political constitutionalism suggests that
is necessary to rethink the ontological base of legal constitutionalism. The constitution is not an act but a never
ending dialog and postulates greater participation of citizens.

What happened in Poland, but also in other countries of Central-Eastern Europe is that legal constitutionalism
alienated the constitution from citizens. Lawyers and especially judges of the constitutional court presented the
constitution as separated and transcendental to society, as a meta-narrative. The constitution should, however,
promote interaction between citizens.  Political, citizens’ constitutionalism could be understood as social practices
which on the one hand are defined but also open to changes. Sociologists tell us that a separation of the constitution
from the citizens could strengthen the constitutional system in the short term but leads to erosion of its legitimacy in
the long term.

I interpret the present constitutional crisis in Poland and some other countries in Central-Eastern Europe as an
attempt to take the constitution seriously and return it to the citizens. It is also a mechanism for re-vitalisation of the
institution, a mechanism for its defence.
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